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LUBIN & ENOCH, P.C.
Nicholas J. Enoch
State Bar No. 016473
Jarrett J. Haskovec
State Bar No. 023926
349 North Fourth Avenue
Phoenix, Arizona 85003
Telephone' (602) 234-0008
Facsimile: (602) 626-3586
E-mail: nicholas.enoch@azbar era

Arizona Corporation Commission

Attorneys for Intervenor-Applicant
IBEW Local 387
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IN THE MATTER OF THE
APPLICATION OF NAVOPACHE
ELECTRIC COOPERATIVE, INC.
AN ARIZONA NON-PROFIT
CORPORATION, FOR APPROVAL
OF A RUS GUARANTEED FFB
LOAN IN THE AMOUNT OF
$33,231,000 TO FUND
CONSTRUCTION OF FACILITIES

IBEW 1.ocAL 387' s REPLY IN
SUPPORT OF APPLICATION TO
INTERVENE

14

15

16

Oral Argument Requested
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I n  i t s  r e c e n t l y  f i l e d  R e s p o n s e  ( p .  2 ) N a v o p a c h e

E l e c t r i c  C o o p e r a t i v e , I n c . ( " N a v o p a c h e " )  a s s e r t s  t h a t  L o c a l

Union 387, International Brotherhood of Electrical Workers,

AFL-CIO ("IBEW Local 3B7") ought to be denied intervention

in this matter because "Navopache does not believe any

further Commission action is necessary." Apparently,

Navopache believes that it may divert $7,000,000 from much

needed, and previously Commission-approved, infrastructure
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The list of projects that Navopache would like to delay
or cancel are set forth in Exhibit D to its so called "Notice of
Amendment to 2005-2010 Work Plan" dated April 14, 2010. It is
worth noting that said Notice cites no legal basis upon which
this $7,000,000 transfer of funds can be made without prior
Commission approval.
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to a new headquarters building which, arguably, does little

in the way of actually bolstering Navopache' s ability to

provide safe and reliable service to its patrons. Given the

sacrifice asked of Navopache' s employees and patrons in

these difficult times (see, e.g., attached Exhibit A) one

can only be left to wonder whether now is really an

appropriate time for Navopache' s management to borrow so

much money in order to build themselves glitzy new offices

in Pine top-Lakeside.

What is more important, Navopache' s representation that

"does not believe any fur thee Commission action is

necessary" is completely belied by the plain language of

Decision

5. The financing approved herein is for the purposes
stated in the application and is reasonably
necessary for those purposes, and is not
reasonably chargeable to operating expenses or to
income.

68691 (pp. 4-5)
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IT IS FURTHER ORDERED that Navopache Electric
Cooperative, Inc. shall use the financing approved
herein for the purposes set forth in the application
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At no point in this docket, or anywhere else for that

matter, was Navopache given carte blanche authority by this

Commission to take on millions of dollars in additional debt

to build a new headquarters building or to, more generally

speaking, spend this money for purposes other than that

specifically delineated in its original application.

Indeed, Decision 68691 makes it abundantly clear that is not

the case. Perhaps this Commission and/or IBEW Local 387
26
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will determine that it is in the public interest for

Decision 68691 to be formally amended but, at this juncture,

there is nothing in this record to support such an outcome.

At the very least, this Commission cannot countenance an

applicant making a De facto amendment to one of the

Commission's Decisions via a utility's merely providing it

with advance, unilateral "Notice" of its intent to act in

contravention to a duly issued Commission Decision.

Lastly, in its Response (p. 1) to IBEW Local 387s

pending Application, Navopache opaquely argues that

"[i]ntervention is untimely". In so doing, Navopache

overlooks the well-settled legal principle that a motion for

intervention at a late stage in the proceedings, even post-

judgment, may be timely if it is made soon after the

interveners have notice that intervention may be necessary

to protect their interests. 6-24 MOore's Federal Practice -

Civil §24.21[1] 6 [2]. In Navopache' s Response, nary a

mention is made of the fact that it was only until recent

weeks that it provided "Notice" to the Commission of its

plan to divert the $7,000,000 for a purpose other than what

was formally approved in Decision 68691. On these facts, it

is unclear to IBEW Local 387 how it could have acted anymore

promptly than it did in order to protect its interests -

indeed, the institutional interests of this Commission - in

this matter. Under these particular circumstances, there is

no reason for the Commission to deny intervention to IBEW

Local 387 on the basis of timeliness. Zenith Eiecs. corp.
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v. Ballinger, 220 Ariz. 257, 262-64, l5-25, 204 P.3d 1106,

1111-13, ii1s-25 (App. 2009).

It is for these reasons that IBEW Local 387

respectfully requests that it be permitted to intervene in

this matter. Should said intervention be granted,

undersigned counsel respectfully suggests that the next

logical step in this case would be for the Administrative

Law Judge to promptly schedule a short procedural conference

so that the parties may discuss the best way for them to

address the substantive concerns raised by IBEW Local 387

herein in a full and prompt manner. Perhaps said procedural

conference could be scheduled in conjunction with the oral

argument requested above.

RESPECTFULLY SUBMITTED this 22M day of April, 2010.

LUBIN & ENOCH, P.C.

4§icholas -J. Enoch, Esq.
Attorney for Intervenor-Applicant
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Original and thirteen (13) copies
of IBEW Local 387's Reply filed
this 22M day of April, 2010, with:

Arizona Corporation Commission
Docket Control Center
1200 west Washington Street
Phoenix, Arizona 85007-2996

24
Copies of the foregoing
transmitted via e-mail
this same date to:
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Lyn Farmer, Chief Hearing Officer
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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5 Udall & Schwab, P.L.C.
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Michael A. Curtis, Esq.
William P. Sullivan, Esq.
Curtis, Goodwin, Sullivan,
501 East Thomas Road
Phoenix, Arizona 85012-3205
Attorney for Applicant
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Janice M. Allard, Esq.
Chief Legal Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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Steven M. Oleo, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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2010 Budget
By Dave Plumb, CEO

On December 16, the Navopache Board of Di-
rectors approved the 2010 budget. There are several
aspects of the 2010 budget of which I believe mem-
bers should be aware.

Kilowatt-hour sales are not prob ected to increase
for 2010 compared to 2009. Although revenue is
projected to increase compared to 2009, the increase
is due to the higher cost of purchased power and
does not provide additional funds to meet the Co-
operative 's other expenses, as those purchased power costs are passed
through to members without markup. At the same time, Navopache will
see increases in several categories of non-discretionary costs. As a re-
sult, it was necessary to make significant cuts in order to balance the
2010 budget.

For 2010, many line items in the budget were reduced and expenses
such as vehicle replacements were deferred, but the reductions were not
sufficient to balance the budget without also reducing salary and bene-
fit costs. As a result, several things were done to achieve savings - no
wage or salary increases for 2010 except required step increases were
budgeted, a retirement incentive was offered to several employees who
were in positions that could be eliminated, several positions which had
become vacant during the year were left unfilled, and, regrettably, sev-
eral positions were eliminated which will result in layoffs. Layoffs will
be effective January 15.

As noted earlier, members will see an increase in their bills due to pur-
chased power increases, which are passed through to members without
markup. We believe that we can hold the line on our base rates (the por-
tion of your bill which pays for everything except purchased power), at
least in the near tern, by carefully managing our expenses.

Navopache's focus will continue to be on service to our members. The
necessary reductions may impact our ability to provide that service, but
we will strive to minimize impacts to our members. We appreciate your
understanding during these difficult times.
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